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Frequent references are made throughout the Digest to variously
numbered Congresses. Each Congress lasts fo r two years and has two
se ssio n s-o n e fo r each year. The follow ing list of Congresses show s the
corresponding years:

99th C o n g re ss-1 985-1986
10Oth C o n g re ss-1 987-1988
101 st C o n g re ss-1 989-1990
102nd C o n g re ss-1 991 -1992

EXECUTIVE SUMMARY

Litigation Reform
CPA firms of all sizes have seen their liability exposure increase significantly in recent years. In our litigious society,
accountants are easy targets for plaintiffs when the accountants are the only survivors after the failure of a business.
The AICPA believes it is essential that reform legislation be enacted to reduce accountants’ legal liability, and will
continue to support reforms in this area. In 1991, legislation limiting joint and several liability, S. 195 and H.R. 2701,
was introduced. Senator Larry Pressler (R-SD) introduced S. 195, the Joint and Several Liability Reform Act of 1991.
Rep. Don Ritter (R-PA) introduced H.R. 2701, the Professionals’ Liability Reform Act of 1991. A coalition of
businesses and professional organizations interested in litigation reform has been w orking w ith interested
Members of Congress fo r many months to develop an acceptable litigation reform package. B ills may be
introduced in Congress in the near future, w ith hearings sometime this summer. The AICPA is a member of
the coalition and is encouraged by its efforts. The AICPA supports both S. 195 and H.R. 2701. The AICPA
believes the chief cause of the liability crisis is a judicial system that has become dangerously unbalanced as the
result of a trend of expanding liability. Congress may also consider litigation reform proposals in connection with
its consideration of whether to overturn a U.S. Supreme Court decision setting a uniform statute of limitations for
securities fraud cases (see page 8). For further details see page 7.

Statute of Limitations Extension for Securities Fraud
Under the rule of "joint and several" liability, auditors may be held liable for a disproportionate share of damages
in a variety of types of cases, including securities cases. In a U.S. Supreme Court decision, Lampf vs. Gilbertson,
the Court adopted a uniform statute of limitations for cases brought under Section 10(b) of the Securities Exchange
Act of 1934. The Court ruled that 10(b) claims must be brought within one year of discovery of the violation or
within three years after the date on which the violation occurred. A related Supreme Court case applied the ruling
retroactively. Some Members of Congress objected to the new filing limits and began efforts to overturn the rulings.
In the Senate, an amendment offered by Senator Richard Bryan (D-NV) was added to S. 543, bank reform
legislation, to overturn the Court’s decisions. In the House of Representatives, Rep. Edward Markey (D-MA)
introduced H.R. 3185, the Securities Investors Legal Rights Act of 1991. Both the Bryan amendment and H.R. 3185
would extend the time allowed for investors to file actions under Section 10(b). The AICPA and others were able
to convince Congress that debate about this issue should be broadened to include discussion about other litigation
reform proposals. Members of Congress supporting the overturn of the Court’s decisions agreed to delay
consideration of the prospective application of the ruling so long as the retroactive application was reversed. The
retroactive application was of special concern because a large number of pending cases were dismissed, including
some related to Wall Street and savings and loan scandals. Therefore, language was included in the bank reform
bill passed by the Congress in November 1991 overturning the retroactive ruling. A hearing by the House
Telecommunications and Finance Subcommittee on H.R. 3185 in November 1991 included a discussion of other
litigation reform proposals at the urging of the AICPA and others. We will continue our efforts to see that any
legislation modifying the Lampf decision includes other litigation reform proposals. For further details see page 8.

Civil RICO Amendments
Amending the civil provisions of the Racketeer Influenced and Corrupt Organizations Act (RICO) of the 1970
Organized Crime Control Act has been a major goal of the AICPA since the 99th Congress. RICO permits private
parties to sue for treble damages and attorneys’ fees when those individuals have been injured by a "pattern of
racketeering activity" in certain relationships to an "enterprise." Because such crimes as mail fraud, wire fraud,
financial institutions fraud, and securities fraud are included in the RICO law, many accountants are named as
codefendants in suits arising out of routine business failures, securities offerings, and other investment
disappointments. Civil RICO reform legislation was introduced on April 11,1991 by Rep. William J. Hughes (D-NJ).
The bill, H.R. 1717, was approved by the House Judiciary Committee on July 30, 1991, but was amended in two
significant ways before being approved. First, the gatekeeper provision, a mechanism that allows the court to
dismiss suits that do not meet the bill’s "egregious criminal conduct" standard for cases relating to fraud, was
reformulated so that the bill will not result in any infringement of a jury’s constitutional responsibility to determine
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all questions of fact. Second, the category of institutions presumed to meet the bill’s "egregious criminal conduct"
test was broadened from just savings and loan institutions to such other institutions as banks, bank holding
companies, and credit unions. The AICPA supports H.R. 1717 as it was approved by the Judiciary Committee.
AICPA Key Person Contacts have been asked to urge their representatives in the House to vote for the bill as
reported and to oppose any weakening amendments. For further details see page 9.

Telemarketing Fraud Legislation
Legislation designed to curb telemarketing fraud and other abuses is being considered by the 102nd Congress.
The importance of telemarketing legislation from the point of view of the accounting profession is to ensure that the
terms are defined precisely enough so that legitimate businesses using the telephone in routine commercial
transactions will not be subjected to unwarranted exposure to litigation. Broad, imprecise language could result
in commercial litigation common law fraud claims being brought in the federal courts. In the Senate, S. 1392 was
passed by the full Senate on November 27, 1991. It is similar to the bill approved by the Senate during the 101st
Congress that was acceptable to the accounting profession. In the House, H.R, 3203 was approved by the Energy
and Commerce Committee on November 20, 1991. The definition of telemarketing in H.R. 3203 is so broad that
it would include CPAs using a telephone for routine business transactions. The AICPA will continue to work to
ensure that the terms used in any federal telemarketing fraud legislation are not so broad that the statute could be
construed to cover the activities of legitimate businesses that use the telephone for routine business transactions,
and that telemarketing legislation effectively addresses true telemarketing fraud. For further details see page 10.

Workload Problems for CPAs Caused by TRA ’86
The Tax Reform Act of 1986 (TRA ’86) greatly increased the complexity of the Internal Revenue Code and required
trusts, partnerships, S corporations, and personal service corporations to adopt a calendar year end for tax
purposes. Partnerships, S corporations and personal service corporations were subsequently allowed to retain their
fiscal year ends. While many small businesses did retain their fiscal years, most did not. As a result of the
increased complexity in the tax code and the shift in year ends, accounting firms are now experiencing a workload
that is unacceptably heavy from December through May and unacceptably light for the remainder of the year. The
imbalance applies to accounting and auditing practice, as well as tax practice. Some business owners are now
on a calendar year end, despite the fact that the nature of their business might make it more appropriate for them
to use a fiscal year end. Legislation embodying the AlCPA’s legislative proposal to ease the workload compression
problem was introduced in Congress on November 26,1991 and would allow certain taxpayers to use fiscal years,
instead of calendar years. The bills, H.R. 3943 and S. 2109, were introduced by Rep. Beryl Anthony (D-AR) and
Senator Max Baucus (D-MT), at the urging of the AICPA. A modified version of S. 2109, w hich was acceptable
to the AICPA, was incorporated into H.R. 4210, the tax bill passed by Congress on March 2 0,1 99 2 and then
vetoed by President Bush. The provisions in H.R. 4210 that would help ease the workload compression
problem have since been included in S. 2699. S. 2699, w hich would extend unemployment benefits, was
introduced on May 1 2 , 1992 by Senator Bob Dole (R-KS), with the support Of President Bush. The AICPA is
pleased that these provisions have been included in S. 2699 and w ill continue to w ork to have the provisions
enacted as a part of this bill or some other tax bill this year. For further details see page 11.

New Estimated Tax Rules
Many CPAs and many of their clients are being forced to calculate estimated tax payments quarterly to avoid tax
penalties under a new law eliminating, for certain taxpayers, the old safe harbor that allowed taxpayers to use 100
percent of the prior year’s tax for quarterly estimated taxes. The new rules were included in a law providing
additional unemployment benefits to the long-term unemployed and are intended to bring monies into the Treasury
earlier to help meet the 1990 budget requirement that any new costs be offset with spending cuts or additional
revenues. The new rules apply to taxpayers whose modified adjusted gross income (AGI) grows by more than
$40,000 over the prior year and with AGI over $75,000 in the current year. Some exceptions are provided. The
new law is effective for tax years 1992 through 1996, and may require partnerships and S corporations to provide
K-1 type information within a few days after the end of May, August, and December. The AICPA strongly opposed
the new estimated tax rules as much too complicated and burdensome, and wrote the Administration and leaders
in the Congress to let them know of our opposition and to suggest alternative funding methods. H.R. 4210, the
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tax bill passed by Congress on March 20, 1992 and subsequently vetoed by President Bush, would have
modified the new estimated tax rules for individuals along the lines recommended by the AICPA. The
estimated tax relief provisions have also been included in another bill, S. 2699, introduced by Senator Bob
Dole (R-KS) on May 12,1992. S. 2699 would extend unemployment compensation benefits and is supported
by President Bush. The estimated tax rules would be replaced w ith a sim ple 115% of prior year’s tax "safe
harbor" fo r all taxpayers. The AICPA is pleased that these provisions have been included in S. 2699 and w ill
continue to w ork to have them enacted as a part of the unemployment benefits measure or some other tax bill
this year. The AICPA is also w orking w ith the Treasury Department to ease the burden of the new law through
the regulatory process. For further details see page 12.
Tax Simplification
Identical tax simplification bills were introduced in the House of Representatives and Senate on June 26,1991 by
House Ways and Means Committee Chairman Dan Rostenkowski (D-IL) and Senate Finance Committee Chairman
Lloyd Bentsen (D-TX). The bills would modify a wide variety of personal and business sections of the tax code, but
they are not sweeping reform measures. The AICPA endorsed the Rostenkowski and Bentsen bills at hearings held
by the Ways and Means Committee in July 1991 and by the Senate Finance Committee in September 1991. At
a July 29,1991 hearing by the Ways and Means Subcommittee on Select Revenue Measures, the Institute opposed
certain provisions in H.R. 2775, another tax simplification bill introduced by Rep. Rostenkowski, relating to the
reporting requirements of large partnerships, tax compliance by large partnerships, and the TEFRA partnership audit
and collection rules. Portions of H.R. 2775 and H.R. 2777 were included in H.R. 4210, tax legislation passed
by Congress on March 20, 1992 and subsequently vetoed by President Bush. In the fall of 1991, the AICPA
Board of Directors and Council adopted a resolution encouraging the federal government to do "all that is necessary
for tax simplification." The AICPA continues to push fo r tax sim plification. On A pril 1 6 , 1992, Tax Simplification
Day, copies of the AICPA Blueprint fo r Tax Sim plification were made available at a national press conference.
Copies also were sent, w ith a request fo r comments, to all members of Congress, appropriate Congressional
staff, and key officials at the IRS and Treasury Department. The purpose of the Blueprint is to promote the
simple w riting of tax legislation and regulations. For further details see page 13.

Tax Court Practice
CPAs are now required to pass a w ritten examination testing courtroom procedures and knowledge of tax law
before they can practice before the Tax Court. This requirement results in many clients of CPAs being forced
to hire an attorney to represent them in Tax Court proceedings and being burdened w ith the additional
expense of hiring the attorney. Some taxpayers faced w ith this dilemma forego professional representation,
w hich in turn can mean that they do not pursue legitimate issues in the ir favor. The processing of cases by
the Tax C ourt may also be slowed down. Legislation that would permit CPAs and enrolled agents to represent
taxpayers before the Tax Court in certain cases involving less than $10,000 w ithout passing the Tax Court’s
qualifying examination has been introduced in the U.S. House of Representatives by Rep. Leon Panetta (DCA). The bill, H.R. 1485, is supported by the AICPA because it would help reduce the cost of appeals for
smaller taxpayers and help the Tax Court handle cases more expeditiously. The bill has not been considered
by the House Ways and Means Committee and no sim ilar legislation has been introduced in the Senate. For
further details see page 14.

Government Solicitation of Confidential Client Information
The "Checksfield case" raised in the public’s consciousness the issue of confidentiality between CPAs and
their clients. James C hecksfield provided information to the IRS about a client in return fo r a promise from
the IRS to decrease his own unpaid tax obligations. The client was indicted by a federal grand ju ry fo r income
tax evasion. Ultimately, the U.S. Justice Department dropped the charges, but the underlying question of
whether the government should be permitted to continue this practice remains. The tax bill passed by
Congress on March 20,1992 and then vetoed by President Bush included a provision making it illegal fo r any
government employee to entice confidential client information from a tax practitioner in exchange for
deferment, forgiveness, or offers of forgiveness tax due from that tax practitioner. The provision also imposed
a maximum $5,000 penalty and five-year imprisonment, or both, on anyone convicted of such an offense. For
further details see page 15.
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Estate Freezes
Section 2036(c) of the Internal Revenue Code precluded a freeze on the val6e of an owner’s interest in a familyowned business at the time the business is passed on to the next generation. Taxpayers and tax practitioners had
difficulty in interpreting section 2036(c), and the AICPA supported its repeal during the 101st Congress.
Subsequently, as part of the budget reconciliation package, Congress did repeal Section 2036(c). However, it was
replaced with a complex set of valuation guidelines (chapter 14 of the Internal Revenue Code) that are only a
modest improvement and not a long-term answer to the difficulty of retaining a family business in the family. The
AICPA testified at a September 20, 1991 IRS hearing on proposed regulations providing guidance on special
valuation rules under Chapter 14. The IRS issued a second set of proposed regulations on the treatment of lapsing
rights and special valuation rules and held a hearing on November 1,1991. The final regulations on Chapter 14
were released in January 1992. The AICPA has developed a transfer tax relief proposal fo r closely-held
businesses as an alternative to Chapter 14 that, in general, would make changes in the gift tax rules so that
they are sim ilar to the estate tax rules. The AICPA will continue its efforts to encourage Congress to adopt a
reasonable valuation formula for use in the transfer of a family business. For further details see page 16.

Amortization of Intangibles
The Internal Revenue Service has taken the position that current law prevents certain intangible assets from being
amortized when such assets are acquired along with the goodwill of a business. However, disagreement exists
about this position, and as a result taxpayers have encountered problems. Despite having lost several court cases,
the IRS is adhering to this position. In 1991, House Ways and Means Committee Chairman Dan Rostenkowski (DIL) introduced H.R. 3035, legislation that would allow businesses to write off goodwill and most other purchased
intangibles over a 14-year period. A report by the General Accounting Office on the amortization of intangible
assets released in August 1991 recognizes a need to reduce the cost to the IRS and conflict in this area by creating
certainty with respect to useful lives. The report concludes that the tax rules be changed to allow the amortization
of purchased intangible assets, including goodwill, over specific cost recovery periods. Provisions to sim plify the
tax treatment of intangible assets sim ilar to those in H.R. 3035 were included in H.R. 4210, the tax bill passed
by the Congress on March 20,1992 and vetoed by President Bush. A major difference between the tw o bills
is the retroactive election permitted in H.R. 4210. If a taxpayer elects retroactive application, the w rite-off
period increases to 17 years and any interest associated with a refund is foregone. Several of the changes
recommended by the AICPA during testim ony before the Ways and Means Committee were made to the
amortization provisions included in H.R. 4210. The AICPA recommended a further revision at an A pril 28,1992
Senate Finance Committee hearing. For further details see page 17.

Pension Plan Simplification
Legislation designed to simplify the regulation and administration of private pension plans has been introduced in
the House of Representatives and Senate. The chairmen of the House Ways and Means and Senate Finance
Committees introduced similar proposals in June 1991. The AICPA testified in support of Ways and Means
Committee Chairman Rostenkowski’s proposal and the two other House bills before a Ways and Means
Subcommittee on July 25, 1991. Provisions from some of these bills were included in H.R. 4210, the tax bill
passed by Congress on March 2 0,1 99 2 and then vetoed by President Bush. For further details see page 18.

Auditor Responsibilities
Some Members of Congress believe that the role and responsibilities of auditors should be expanded to provide
greater protection to the public. There is a sense that auditors can and should play a broader role in anticipating
financial failures. The call for an expanded role for auditors brings the potential for placing unrealistic demands on
auditors and the erosion of the self regulatory and private standard setting status of the profession. Reps. Ron
Wyden (D-OR) and Edward Markey (D-MA) introduced H.R. 4313 on February 25, 1992; it would expand
auditors’ responsibility in auditing public companies. H.R. 4313 is a revised version of H.R. 3159, which they
introduced in 1991. H.R. 4313 would: 1) authorize the SEC to require special reports by the registrant’s CPA
when the SEC believes material illegal acts may have been or are being Committed; 2) require the SEC to
prescribe methods to be used by the auditor to detect and report illegal activities; and 3) require certain areas
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of the audits to be conducted "in accordance w ith methods prescribed by the SEC." An inadequate safe
harbor in H.R. 4313 lim iting auditors’ liability fo r reporting illegal acts would end fo r fiscal years beginning on
or after January 1, 1996. The AICPA opposes H.R. 4313 in its present form fo r tw o primary reasons. First,
the Institute believes that the private sector, rather than the federal government, should retain the right to set
auditing standards. Second, the AICPA does not believe the bill provides adequate protection from
unwarranted legal liability for CPAs. A letter expressing the Institute’s position was sent to all members of
the House Energy and Commerce Subcommittee on Telecom munication and Finance on May 5,1992. Since
then, AICPA representatives have met w ith key Congressional staff to further explain the Institute’s position.
For further details see page 19.

ERISA Audit Requirements
Since 1987, the Department of Labor (DOL) Office of Inspector General (OIG) has reviewed independent audits of
private pension plans and made several recommendations including 1) Require full-scope audits of certain benefit
plans under the Employee Retirement Income Security Act (ERISA); and 2) Require independent accountants to
undergo a peer review every three years. Some Members of Congress also believe limited scope audits should
be eliminated. In early 1991, Senators Nancy Kassebaum (R-KS) and Orrin Hatch (R-UT) introduced S. 269, to
require full, comprehensive audits of private pension plans. H.R. 4700, a companion bill to S. 269, was
introduced on March 30, 1992 by Reps. Bill Hughes (D-NJ), Sherwood Boehlert (R-NY), and Edward Roybal
(D-CA). In A pril 1992, a General Accounting Office (GAO) report was released recommending several changes
in pension plan audits including: 1) requiring full scope audits; 2) requiring auditors to report fraud and
serious ERISA violations promptly to the DOL if plan adm inistrators do not do so; and 3) requiring auditors
to participate in a peer review program. Identical bills that would implement GAO’s recommendations were
introduced in the House and Senate on May 13, 1992. H.R. 5158 was introduced by Rep. Marge Roukema
(R-NJ) and S. 2708 by Senator Hatch. The bills follow the GAO’s recommendations except in one important
area. Instead of placing the primary responsibility fo r reporting fraud or serious ERISA violations w ith the plan
adm inistrator, the legislation mandates concurrent reporting by the auditor and plan adm inistrator. Another
provision w ould require the plan adm inistrator to notify the DOL when an auditor is terminated and to send
a copy of the notification to the auditor. If the auditor does not receive a copy of the term ination notice in the
specified tim e or disagrees with it, the auditor must file a report with the DOL. Both reporting requirem ents
carry a maximum $100,000 civil fine and crim inal penalties if they are not met. The GAO recommendations
generally reflect positions already taken by the AICPA. The institute has: 1) been an advocate of fu ll scope
audits since 1978; 2) agrees that the plan adm inistrator has the primary responsibility to report to the DOL;
and 3) already requires peer review for its members. With respect to H.R. 5158 and S. 2708, the AICPA does
not believe the plan adm inistrator and auditor should have concurrent reporting responsibilities and believes
the legislation should include an adequate safe harbor to protect the auditor from unwarranted legal liability.
For further details see page 20.

Federal Regulation of Insurance Audits
In the wake of the savings and loan debacle and failures by several insurance companies in 1991, legislation
to regulate the financial condition of insurance and reinsurance companies in the United States has been
introduced in the House of Representatives. H.R. 4900, the Federal Insurance Solvency Act of 1992, was
introduced by Rep. John Dingell (D-MI), the chairman of the House Energy and Commerce Committee,
follow ing a long investigation into the solvency of the insurance industry. H.R. 4900 includes several
provisions that are troubling to the profession and opposed by the AICPA: 1) A ccounting standards could
be set by the newly created Federal Insurance Solvency Commission (Commission) that are "different or
additional to" those set by the Financial Accounting Standards Board. Auditing "standards and procedures
to be followed by independent accountants" in complying w ith H.R. 4900 could also be set by the Commission;
2) Non-CPAs would be permitted to perform audits and to express opinions on the financial statements of
insurers or reinsurers. The Commission w ould be authorized to establish "by regulation the standards and
procedures" by w hich a person who is not a CPA may become qualified to act as an accountant under H.R.
4900; and 3) Independent accountants would be required to report directly to the Commission whenever the
accountant has substantial reason to believe that the company’s financial records reveal material
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m isrepresentations or illegal acts. The AICPA also does not believe the b ill’s language lim iting the auditor’s
liability is adequate. H.R. 4900 is not likely to be voted on by the fu ll House this year, but Rep. Dingell is
expected to reintroduce the bill next year. Substantive action on the measure is expected then. The AICPA
Insurance Companies Committee and others in the Institute w ill be w orking on this issue in the meantime.
For further details see page 21.

Regulation of Financial Planners
The Investment Advisers Disclosure and Enforcement Act of 1991, H.R. 2412, was introduced last year by Rep. Rick
Boucher (D-VA). It’s aim is to protect investors from fraud and abuse by financial planners. The bill would expand
the definition of "investment adviser" under the Investment Advisers Act of 1940 (Act) to include those using the term
"financial planner" or similar terms and narrow the current exclusion available to accountants under the Act.
Financial planners also would be required to register with the SEC under the Act and to disclose such information
as their qualifications and sources of income, including investment commissions and brokerage fees. A private right
of action, permitting clients to sue the adviser, would also be created by the bill. The AICPA does not support H.R.
2412 as introduced. S. 2266 was introduced on February 26,1992 by Senator C hristopher J. Dodd (D-CT) and
would authorize increased SEC registration fees fo r investment advisers to help pay fo r more SEC examiners.
S. 2266 was marked up by the Senate Banking Committee on May 21, 1992. A discussion draft of a bill by
Rep. Edward J. Markey (D-MA), chairman of the House Energy and Commerce Subcommittee on
Telecom munications and Finance, is being circulated fo r comment. Provisions o f the draft include the
follow ing: 1) establishes a private right of action against advisers w ho engage in fraud; 2) requires the SEC
to interpret, through rulemaking, the exclusions in the A ct’s definition of investm ent adviser; and 3) requires
the adviser to provide w ritten information to the client about the adviser’s background, qualifications, fees
charged, the firm ’s financial condition, and any material conflicts of interest w hich could impair the rendering
of unbiased advice. Introduction of the bill and a hearing are expected soon. The AICPA has no objections
to S. 2266 in its present form. With respect to the Markey draft, the Institute expressed reservations in a
comment letter about several provisions and, in particular, the criteria the SEC w ill use to determine who is
subject to the Act. The institute believes that any new regulation should be directed toward individuals who
engage in the type of activities that most frequently lead to fraud and abuse. Documented abuses involve
individuals who sell investment products and control client funds. No need has been demonstrated to regulate CPA
financial planners who do not receive commissions for recommending investment products, sell investment
products, or take custody of client funds. Therefore, efforts to curb fraud and abuse in the investment advisory
marketplace should be directed at services the individual provides to the public, rather than how the services are
advertised or what they are called. For further details see page 22.
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LITIGATION REFORM
ISSUE:

Should Congress enact legislative reforms of the legal/judicial system that would assist in
limiting exposure to litigation and reduce the number of meritless lawsuits?

WHY IT’S
IMPORTANT
TO CPAs:

CPA firms of all sizes have seen their liability exposure increase significantly in recent years.
In our litigious society, accountants are easy targets for plaintiffs when the accountants are the
only survivors after the failure of a business. A "deep pocket" syndrome has developed for
CPAs where, under the rule of "joint and several" liability, CPAs are expected to pay a
disproportionate share of damages compared to their actual level of responsibility. For CPAs,
increases in the cost of liability insurance coverage, legal fees, damage awards and settlements
are affecting the very viability of some firms to continue practicing. This litigious environment
has also affected the way some CPAs conduct their practices, including the selection of clients.
Continuation of this climate could permanently erode the vitality of the profession.

BACKGROUND:

In 1991, legislation limiting joint and several liability, S. 195 and H.R. 2701, was introduced. S.
195, the Joint and Several Liability Reform Act of 1991, was introduced by Senator Larry Pressler
(R-SD). H.R. 2701, the Professionals’ Liability Reform Act of 1991, was introduced by Rep. Don
Ritter (R-PA). Congress may also consider litigation reform proposals in connection with its
consideration of whether to overturn a U.S. Supreme Court decision setting a uniform statute
of limitations for securities fraud cases (see page 8).

RECENT
ACTION:

A coalition of businesses and professional organizations interested in litigation reform has
been w orking w ith interested Members of Congress fo r many months to develop an
acceptable litigation reform package.
Bills may be introduced in the House of
Representatives and Senate in the near future, with hearings sometime this summer.

AICPA
POSITION:

The AICPA is a member of the coalition and is encouraged by its efforts. The AICPA also
supports S. 195 and H.R. 2701. The AICPA believes the chief cause of the liability crisis is a
judicial system that has become dangerously unbalanced as the result of a trend of expanding
liability. Legitimate grievances require adequate redress, but fairness demands equity for both
the defendant and the plaintiff. Such equity is now lacking, and the balance must be restored.
The AICPA has identified five principal areas in need of legislative reform, and also supports
litigation reform proposals discussed at a November 1991 hearing by the House
Telecommunications and Finance Subcommittee (see page 8):

JURISDICTION:
AICPA STAFF
CONTACTS:

o

Proportionate Liability. The most significant area in need of reform is the replacement of
the prevailing rule of "joint and several" liability with "several" liability alone, in federal and
state actions predicated on negligence, which would protect a defendant from paying more
than his proportionate share of the claimant’s loss relative to other responsible persons.

o

Suits by Third Parties - The Privity Rule. The second target area for reform is the
promotion of adherence to the privity rule as a means of countering the growing tendency
to extend accountants’ exposure to liability for negligence to an unlimited number of
unknown third parties with whom the accountant has no contractual or other relationship.

o

Racketeer Influenced and Corrupt Organizations Act (RICO). Please see page 9.

o

Costs and Frivolous Suits. Another prime concern is deterrence of the increasing numbers
of frivolous suits and attorneys’ fees arrangements that provide incentives for the
plaintiffs’ bar to file lawsuits regardless of merit.

o

Aiding and Abetting Liability. Clarification is needed of the knowledge standard by which
auditors may be held secondarily liable for aiding and abetting a violation of law by those
who are primarily responsible. Specifically, the AICPA supports legislative reforms to
require a finding of actual knowledge by the CPA of the primary party’s wrongdoing.

House Judiciary. Senate Judiciary.
J. T. Higginbotham - Vice President, Legislative Affairs
P. V. Geoghan - Assistant General Counsel
(7)
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STATUTE OF LIMITATIONS EXTENSION FOR SECURITIES FRAUD
ISSUE:

Should the statute of limitations for litigating fraud under federal securities laws be expanded?

WHY IT’S
IMPORTANT
TO CPAs:

In recent years there has been a dramatic increase in the number and size of legal claims against
CPA firms. This trend is to a large extent a product of the "deep pocket" syndrome where, under
"joint and several" liability, CPAs are held liable for a disproportionate share of damages.
Expanding the statute of limitations for litigating fraud under federal securities laws will only
amplify the already serious liability problem that exists for the profession. It will also adversely
affect many of the profession’s clients, especially those in start up and high tech companies.

BACKGROUND:

In a U.S.Supreme Court decision, Lampf vs. Gilbertson, handed down in June 1991, the Court
adopted a uniform statute of limitations for cases brought under Section 10(b) of the Securities
Exchange Act of 1934. The Court ruled that 10(b) claims must be brought within one year of the
discovery of the violation or within three years after the date on which the violation occurred. In
a related case, the Court ruled that the rule adopted in Lampf applied retroactively to all cases
pending at the time of the decision. The Court judged this time to be long enough to protect
investors against fraudulent misrepresentations, but not so long as to enable unsuccessful
investors to use the securities laws as an insurance policy against risks undertaken voluntarily.
The original version of the Senate bank reform bill, S. 543, included an amendment sponsored
by Senator Richard Bryan (D-NV) that would have overturned the Supreme Court decision. It
would have greatly expanded the amount of time plaintiffs have to file suit and, further, it would
have eliminated the requirement that plaintiffs exercise reasonable diligence in discovering the
alleged fraud. The amendment also would have applied retroactively to cases pending at the
time of the Court’s decision.
In the House of Representatives, Rep. Edward Markey (D-MA) introduced H.R. 3185, the
Securities Investors Legal Rights Act of 1991, on August 1, 1991. It has 18 co-sponsors,
including Rep. John Dingell (D-MI), the chairman of the Energy and Commerce Committee, which
has jurisdiction over securities legislation. H.R. 3185 would allow investors even more time than
the Bryan amendment to file suits. Under H.R. 3185, plaintiffs would be allowed to bring suits
within either five years of the alleged violation or three years from the time the alleged violation
was discovered no matter how long ago the violation occurred.

RECENT
ACTION:

The AICPA and others were able to convince Congress that the discussion about the statute
of limitations for filing securities fraud cases should be broadened to include other litigation
reform proposals. Members of Congress in support of legislation to overturn the Lampf decision
agreed to delay consideration of the prospective application of the ruling so long as the
retroactive application was reversed. The banking reform legislation passed by the Congress
in November 1991 and signed into law by President Bush includes this compromise language.
The retroactive application was especially troublesome to Members of Congress because a large
number of pending cases were dismissed, including some related to Wall Street and savings and
loan scandals.

AICPA
POSITION:

The AICPA believes that all aspects of the law governing Securities fraud should be examined
and legislation written that will separate frivolous harassment suits by sophisticated speculators
and plaintiffs’ attorneys from cases of genuine fraud deserving complete recovery. We were
successful in having discussed at a November 21, 1991 hearing by the House
Telecommunications and Finance Subcommittee such other litigation reform proposals as:
proportionate liability, capping pretrial discovery time and costs, fee shifting, pleading reforms,
prohibiting payment of "bounties’ by attorneys, establishing a "clear and convincing" standard
of proof for fraud allegations, and clarifying that peripheral defendants are not liable as "aiders
and abettors" unless they knowingly intended to assist the fraud for their own direct monetary
advantage (see page 7). We will continue our efforts to see that any legislation modifying the
Lampf decision includes other litigation reform proposals.

JURISDICTION:
AICPA STAFF
CONTACTS:

House Energy and Commerce. Senate Banking, Housing and Urban Affairs.
J. T. Higginbotham - Vice President, Legislative Affairs
B. D. Cooney - Director, Legislative Affairs
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CIVIL RACKETEER INFLUENCED AND CORRUPT ORGANIZATIONS ACT (RICO) AMENDMENTS
ISSUE:

Should the civil provisions of RICO be amended to protect routine business activities which are
not connected to "organized crime," "racketeers," or the "mob" from such allegations and
litigation?

WHY IT’S
IMPORTANT
TO CPAs:

The Racketeer Influenced and Corrupt Organizations (RICO) Act is the part of the 1970 Organized
Crime Control Act that authorizes private parties injured by a "pattern" of "racketeering activity"
to sue for treble damages and attorneys’ fees. Despite the fact that Congress intended the
statute to be used as a tool to fight organized crime, RICO is commonly used in commercial
litigation since the law includes mail fraud, wire fraud, financial institutions fraud, and securities
fraud in its description of racketeering activities. Increasingly, CPAs and other respected
businessmen are included as co-defendants in these cases. When CPAs are sued under civil
RICO they are labeled as a "racketeer" which damages their professional reputations. Also, they
are forced to spend considerable sums on attorneys fees to fight the charges. In many cases,
CPAs are forced to settle the suit on unfavorable terms rather than incur the legal costs and
damage to their reputations in litigating the charges.

BACKGROUND:

The U.S. Supreme Court has twice refused to narrow the scope of the civil provisions of RICO,
ruling that it is the Congress, not the courts that must correct the abuse of the RICO statute.
However, efforts to amend RICO’s civil provisions were unsuccessful in the 99th, 100th, and
101st Congresses. On April 11, 1991, Rep. William J. Hughes (D-NJ) introduced civil RICO
reform legislation, H.R. 1717. The bill was nearly identical to the measure he sponsored in the
101st Congress that was approved by the House Judiciary Committee. A hearing on H.R. 1717
was held on April 25, 1991 by the Subcommittee on Intellectual Property and Judicial
Administration, which is chaired by Rep. Hughes. The subcommittee approved H.R. 1717
without amendment on May 2,1991 and reported it to the full Judiciary Committee. This version
of H. R. 1717 limited civil actions under RICO to cases involving "egregious criminal conduct" and
established a judicial "gatekeeper" provision to allow the court to dismiss suits that do not meet
the "egregious criminal conduct" standard.

RECENT
ACTION:

The full House Judiciary Committee approved H.R. 1717 on July 30,1991, but amended it in two
significant ways prior to approving it. First, an amendment offered by Rep. Dan Glickman (D-KS)
reformulates the gatekeeper provision, a mechanism which allows the court to dismiss suits that
do not meet the "egregious criminal conduct" standard for cases relating to fraud, so that the bill
will not result in any infringement of a jury’s constitutional responsibility to determine all
questions of fact. Second, an amendment offered by Rep. Rick Boucher (D-VA) broadens
"financial institutions" to include many other than just savings and loans that are presumed to
meet the standard of "egregious criminal conduct" in the bill. The amendment means that RICO
charges could be brought against institutions that meet the standard. Some of the other types
of institutions that would be covered under the Boucher amendment are federally insured
depository institutions, bank holding companies, and credit unions. The Boucher amendment
was offered as a substitute for a more expansive "financial institutions" amendment offered by
Rep. John Conyers (D-MI); it would have included insurance companies, securities firms, etc.
RICO reform legislation in previous sessions of Congress focused on limiting recovery to single
damages in most RICO cases, including federal securities and commodities law cases, and
cases where one business sued another business.
The Senate is awaiting House action on the issue of civil RICO reform, so no legislation has been
introduced in the Senate during the 102nd Congress.

AICPA
POSITION:

The AICPA has been involved in efforts to amend civil RICO since the 99th Congress, and
supports H.R. 1717 as it was approved by the Judiciary Committee. AICPA Key Person Contacts
have been asked to urge their representatives in the House to vote for H.R. 1717 as reported
and to oppose any weakening amendments.

JURISDICTION:
AICPA STAFF
CONTACTS:

House Judiciary. Senate Judiciary.
J. T. Higginbotham - Vice President, Legislative Affairs
L. M. Dinackus - Manager, Legislative Affairs
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TELEMARKETING FRAUD LEGISLATION

ISSUE:

Should Congress, in seeking to combat "telemarketing fraud," create a federal "private right of
action" that could lead to an increase in litigation and become a vehicle for commercial litigation
common law fraud cases being brought in the federal courts?

WHY IT’S
IMPORTANT
TO CPAs:

Legislation designed to curb telemarketing fraud and other abuses has been passed by the
Senate and approved by the House Energy and Commerce Committee. The importance of
telemarketing legislation from the point of view of the accounting profession is to ensure that the
terms are defined precisely enough so that legitimate businesses using the telephone in routine
commercial transactions will not be subjected to unwarranted exposure to litigation. Imprecise
language could result in commercial litigation common law fraud claims being brought in the
federal courts, and increase the number of lawsuits against CPAs and other legitimate
businesses.

RECENT
ACTION:

In the Senate, S. 1392 was passed by the full Senate on November 27, 1991. It was
introduced by Senators Richard Bryan (D-NV) and John McCain (R-NV) on June 26, 1991. S.
1392 is nearly identical to legislation passed by the Senate during the 101st Congress that was
acceptable to the accounting profession. S. 1392 includes two provisions that would help limit
accountants’ exposure to telemarketing fraud suits. First, private claimants must have suffered
at least $50,000 in actual damages in order to file a civil suit. Second, a "privity" clause in the
bill would limit private rights of action in telemarketing fraud cases to persons "who actually
purchased goods or services, or paid or (are) obligated to pay for goods or services."
In the House, telemarketing legislation, H.R. 3203, was approved by the full Energy and
Commerce Committee on November 20, 1991. The measure was introduced by Rep. Al Swift
(D-WA) on August 2, 1991. The bill directs the Federal Trade Commission (FTC) to prescribe
rules that define and prohibit deceptive, including fraudulent, telemarketing activities. H.R. 3203
includes a broad definition of "telemarketing" that would include CPAs using a telephone for
routine business transactions, including the solicitation of business. The bill does not include
the face-to-face meeting exemption worked out during the last Congress and agreed to by the
Energy and Commerce Committee. That agreement amended the definition of "telemarketing"
so that it would not include any sales transaction where there was a face-to-face meeting prior
to the consummation of the sale, between the seller of services or his agent and the purchaser
or his agent, even if the telephone was otherwise used to initiate, pursue, or consummate the
sales transactions. Under the agreement, no basis for litigation existed so long as each specific
individual sale or service transaction of CPAs included at least one meeting in person with
representatives of the potential client, because such specific services subsequently would not
be considered as being sold through telemarketing. H.R. 3203 also does not include an
exemption for the securities industry that was included previously. However, H.R. 3203 does
include a $50,000 threshold for civil suits.

AICPA
POSITION:

The AICPA supports efforts to ensure that the terms used in any federal telemarketing fraud
legislation are not so broad that the statute could be construed to cover the activities of
legitimate businesses that use the telephone in the course of engaging in routine business
transactions. The AICPA will continue to work to see that telemarketing legislation effectively
addresses true telemarketing fraud.

JURISDICTION:

House Energy and Commerce. Senate Commerce, Science and Transportation.

AICPA STAFF
CONTACTS:

J. T. Higginbotham - Vice President, Legislative Affairs
L. M. Dinackus - Manager, Legislative Affairs
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WORKLOAD PROBLEMS FOR CPAs CAUSED BY TRA *86
ISSUE:

Should Congress modify the tax law to ease the workload imbalance that taxpayers and their
tax advisers are experiencing as a result of the Tax Reform Act of 1986 (TRA ’86) and the switch
from fiscal years to calendar years for certain business entities?

WHY IT’S
IMPORTANT
TO CPAs:

TRA ’86 greatly increased the complexity of the Internal Revenue Code (IRC); it required trusts,
partnerships, S corporations and personal service corporations to adopt a calendar year-end
for tax purposes. Ultimately, as a result of an all-out effort by thousands of CPAs, TRA '86 was
modified by the addition of section 444 of the IRC to permit retention or adoption of fiscal years
for partnerships, S corporations, and personal service corporations. While many small
businesses did retain their fiscal years, most did not. The change to the calendar year by so
many clients, coupled with the fact that firms now must spend more time with each client
because of the increased complexity of the law, has resulted in a workload that is unacceptably
heavy from December through May and unacceptably light during the remainder of the year.
The workload imbalance applies not only in the tax area, but also in the areas of accounting and
auditing. Firms with accounting and auditing clients face an imbalance because financial
statements and audit reports are typically due within 90 days after year end. Some business
owners have been adversely impacted because they are now on a calendar year end, although
the nature of their business would make it more appropriate for them to use a fiscal year end.

BACKGROUND:

Legislation introduced in 1990 in the Congress to correct the workload imbalance problem came
close to being enacted. However, the Joint Tax Committee staff could not assure the revenue
neutrality of the proposal and it was dropped from the budget reconciliation package enacted
by the 101 st Congress. Legislation embodying the AlCPA’s legislative proposal was introduced
last year that would allow certain taxpayers to use fiscal years, instead of calendar years, was
carefully crafted in an attempt to meet objections of the Joint Tax Committee staff. The bills,
H.R. 3943 and S. 2109, were introduced by Rep. Beryl Anthony (D-AR) and Senator Max Baucus
(D-MT). The legislation would permit partnerships, S corporations and personal service
corporations to elect any year-end for tax purposes, provided the entities meet certain
conditions that are aimed at ensuring the U.S. Treasury Department does not lose cash flow as
a result of enactment of the legislation. The 1990 budget agreement requires all new legislation
to be revenue neutral. The conditions are 1) an initial payment by September 15 of the year of
change; 2) a required payment each May 15 that the election is in effect; and 3) that the books
are not maintained or annual financial statements prepared on the basis of a year different than
that adopted for tax purposes.

RECENT
ACTION:

The Senate’s revised version of S. 2109, w hich was acceptable to the AICPA, was
incorporated into H.R. 4210, the tax bill passed by Congress on March 20, 1992 and then
vetoed by President Bush. The provisions to ease the workload imbalance that were in H.R.
4210 are now included in S. 2699, legislation that was introduced on May 12, 1992 by
Senator Bob Dole (R-KS), with the support of President Bush, to extend unemployment
compensation benefits.

AICPA
POSITION:

The AICPA still strongly supports enactment o f the provisions Included in H.R. 4210 and
S. 2699 to alleviate the workload imbalance problem, and we continue to w ork toward
having the proposal passed in any tax bill approved by Congress th is year. We believe
there is a good chance fo r success because the proposal is revenue positive. Our success
in having these provisions included in H.R. 4210 and S. 2699 is due in large part to the hard
w ork of our members who let their elected representatives know the importance of this
issue. The AICPA has been pressuring Congress for months to alleviate the workload
imbalance. The Institute supported the bill introduced in 1990, after persistently working with
the Ways and Means and Senate Finance Committees to liberalize and simplify section 444.
The AICPA testified that the workload compression caused by the change in fiscal year ends
was one of the main problems created by TRA ’86.

JURISDICTION:
AICPA STAFF
CONTACTS:

House Ways and Means. Senate Finance.
D. H. Skadden - Vice President, Taxation
C. B. Ferguson - Technical Manager, Tax Division
J. W. Schneid - Technical Manager, Tax Division
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NEW ESTIMATED TAX RULES
ISSUE:

Should the new requirements for calculating estimated tax payments for some taxpayers be
modified?

WHY IT’S
IMPORTANT
TO CPAs:

Many CPAs and many of their clients are being forced to calculate estimated tax payments
quarterly to avoid tax penalties. For certain taxpayers, the new law eliminates the old safe
harbor that allowed taxpayers to use 100 percent of the prior year’s tax for quarterly estimated
taxes. Taxpayers whose modified adjusted gross income (AGl) grows by more than $40,000
over the prior year and whose AGl exceeds $75,000 are affected. Millions of taxpayers, and
therefore CPAs, will have to make the calculations three times a year, in addition to preparing
the tax return, to find out if the taxpayers are subject to the new rules.

BACKGROUND:

In November 1991, President Bush signed legislation providing additional unemployment benefits
to the long-term unemployed. Much of the cost of the new benefits will be paid for by changing
the requirements for calculating estimated tax payments for certain taxpayers. The change,
described below, is supposed to bring monies into the Treasury earlier and help meet the
requirement of the 1990 budget agreement that any new costs be offset with spending cuts or
additional revenues.
The new law eliminates the 100 percent of the prior year’s tax safe harbor for quarterly estimated
taxes if the taxpayer’s modified AGl grows by more than $40,000 over the prior year and if the
taxpayer has AGl over $75,000 in the current year. The following exceptions are provided: 1)
The first estimated tax payment each year may be based on 100 percent of the prior year’s
liability; 2) Taxpayers not subject to estimated tax requirements during any of the three prior
years may base their current estimated payments on 100 percent of the prior year’s liability; 3)
Gains from involuntary conversions and from the sale of a principal residence are not included
in determining whether the $40,000 threshold is exceeded; and 4) If they have less than a 10
percent ownership interest, limited partners and S corporation shareholders may use the prior
year’s income from the partnership or S corporation in determining whether the $40,000
threshold is exceeded. The new law is effective for tax years 1992 through 1996, and may
require partnerships and S corporations to provide K-1 type information within a few days after
the end of May, August, and December.

RECENT
ACTION:

The House version of H.R. 4210, the tax bill passed by Congress on March 20, 1992 and
subsequently vetoed by President Bush, modified the new estimated tax rules fo r individuals
along the lines recommended by the AICPA. The Senate version of H.R. 4210 included an
alternative unacceptable to the AICPA. However, AICPA staff and AICPA Key Person
Contacts were successful in convincing Senators to include the House proposal in the final
version of H.R. 4210. The estimated tax rules would be replaced with a sim ple 115% of prior
year’s tax "safe harbor" fo r all taxpayers. On May 12, 1992, S. 2699, legislation to extend
unemployment com pensation benefits, was introduced by Senator Bob Dole (R-KS), w ith the
support of President Bush; it contains the estimated tax relief provisions that were in H.R.
4210. On May 20, 1992, the House Ways and Means Committee included these same
estimated tax provisions in its bill to extend unemployment benefits. However, the relief
w ould not be effective until 1993.

AICPA
POSITION:

The AICPA strongly opposed the new estimated tax rules as much too complicated and
burdensome, and wrote the Administration and leaders in the Congress to let them know of our
opposition and to suggest alternative funding methods. The AICPA is w orking to have the
House proposal to modify the new estimated tax rules that was in H.R. 4210 included in the
unemployment compensation legislation or any other tax bill the Congress considers this
year. We are optim istic about our chances for success because the proposal is revenue
positive. The AICPA is also w orking with the Treasury Department to ease the burden of the
new law through the regulatory process.

JURISDICTION:
AICPA STAFF:
CONTACTS:

House Ways and Means. Senate Finance.
D. H. Skadden - Vice President, Taxation
C. B. Ferguson - Technical Manager - Tax Division
J. W. Schneid - Technical Manager - Tax Division
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TAX SIMPLIFICATION
ISSUE:

Should the Internal Revenue Code and regulations be simplified?

WHY IT’S
IMPORTANT
TO CPAs:

The tax law has become so complex it is in danger of eroding our system of voluntary tax
compliance. Taxpayers and tax practitioners are increasingly frustrated with the burden of trying
to understand and comply with the law. In addition, the IRS finds it increasingly difficult to
administer the law.

BACKGROUND:

Identical tax simplification bills were introduced in the House of Representatives and Senate on
June 26, 1991 by House Ways and Means Committee Chairman Dan Rostenkowski (D-IL) and
Senate Finance Committee Chairman Lloyd Bentsen (D-TX). The bills, H.R. 2777 and S. 1394,
would modify a wide variety of personal and business sections of the tax code, but they are not
sweeping reform measures. Rep. Rostenkowski also introduced another tax simplification bill,
H.R. 2775.
The Ways and Means Committee held hearings on H.R. 2777 on July 23 and 24, 1991. In
addition, the Ways and Means Subcommittee on Select Revenue Measures held a hearing on
July 29, 1991 on provisions in H.R. 2775 relating to the reporting requirements of large
partnerships, tax compliance by large partnerships, and the TEFRA partnership audit and
collection rules. The Senate Finance Committee held hearings on S. 1394 on September 10 and
12, 1991.

RECENT
ACTION:

Portions of H.R. 2775 and H.R. 2777 were incorporated into H.R. 4210, tax legislation passed
by Congress on March 20, 1992 and subsequently vetoed by President Bush.

AICPA
POSITION:

During 1989 and 1990 the AICPA Tax Division’s Tax Simplification Committee actively
promoted an enhanced awareness of the need to consider simplification in future tax legislative
and regulatory activity, identified specific areas in existing tax law in need of simplification, and
worked with Congress and the Treasury on the implementation of simplification proposals. In
the fall of 1991, the AICPA Board of Directors and AICPA Council adopted a resolution
encouraging the federal government to do "all that is necessary for tax simplification."
The AICPA endorsed H.R. 2777 and S. 1394 during testimony before the Ways and Means
Senate Finance Committees. The testimony stressed the need to simplify the tax code in order
to preserve our voluntary compliance tax system. Specific provisions singled out for support
include: a simplified method of applying the uniform capitalization rules; restoring an estimated
tax safe harbor for smaller corporations if no tax had been paid in the prior year; simplifying the
earned income credit; and the creation of a safe harbor for determination of a principal residence
in a divorce or separation. Support for proposed changes in the S corporation area were also
supported, as well as additional improvements being recommended.
At the July 29 hearing, the AICPA opposed provisions in tax simplification legislation relating to
the reporting requirements of large partnerships, tax compliance by large partnerships, and the
TEFRA partnership audit and collection rules.
The AICPA continues to push fo r tax sim plification and views the inclusion of tax
sim plification provisions in H.R. 4210 as a positive sign that Congress is serious about
pursuing the issue. On A pril 16,1992, Tax Sim plification Day, copies of the AICPA Blueprint
fo r Tax Sim plification were made available at a national press conference. Copies also were
sent, w ith a request fo r comments, to all members of Congress, appropriate Congressional
staff, and key officials at the IRS and Treasury Department. The purpose of the Blueprint
is to provide a "roadmap" fo r legislators to use in considering how specific proposals can
achieve tax policy goals as sim ply as possible.

JURISDICTION:

House Ways and Means. Senate Finance.

AICPA STAFF
CONTACTS:

D. H. Skadden - Vice President, Taxation
C. B. Ferguson - Technical Manager - Tax Division
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TAX COURT PRACTICE

ISSUE:

Should the Internal Revenue Code be amended to permit CPAs and enrolled agents to
practice before the U.S. Tax Court in certain cases?

WHY IT’S
IMPORTANT
TO CPAs:

CPAs must now pass a w ritten examination testing courtroom procedures, rules of evidence,
adm inistrative law, and knowledge of tax law before they can practice before the Tax Court.
Attorneys are automatically allowed to practice before the Tax Court because current law
allows the Tax Court to establish separate qualifying rules fo r attorneys and non-attorneys,
even though the law prohibits the Tax Court from excluding qualified individuals from
practicing before the Court based on profession. Clients of CPAs are frequently forced to
hire an attorney to represent them in Tax Court proceedings because relatively few CPAs
choose to undergo the examination that would permit them to practice before the Tax Court.
As a result, the clients face additional expenses and some forego professional
representation. In choosing to represent themselves, taxpayers may fail to pursue legitimate
issues in the ir favor and the processing of cases by the Tax Court may be slowed down.

RECENT
ACTION:

Legislation that would permit CPAs and enrolled agents to represent taxpayers before the
Tax Court in certain cases involving less than $10,000 w ithout passing the Tax Court’s
qualifying examination has been introduced in the U.S. House of Representatives. H.R. 1485
was introduced by Rep. Leon Panetta (D-CA) on March 19,1991. H.R. 1485 is co-sponsored
by Reps. Dan Burton (R-IN), Ronald Dellums (D-CA), Sam Gibbons (D-FL), Wayne Gilchrest
(R-MD), Andy Ireland (R-FL), Joe Kolter (D-PA), Bill Lowery (R-CA), David Martin (R-NY),
Lewis Payne (D-VA), Collin Peterson (D-MN), Owen Pickett (D-VA), Don Sundquist (R-TN) and
Bill Zeliff (R-NH).
The bill has not been considered by the House Ways and Means Committee and it was not
included in the tax bill passed by the Congress on March 20, 1992 that was subsequently
vetoed by President Bush.
Similar legislation has not been introduced in the U.S. Senate.

AICPA
POSITION:

The AICPA supports H.R. 1485. In a letter to Rep. Panetta, the AICPA said it believes the
measure "...will help reduce the cost of appeals fo r sm aller taxpayers and w ill help the Tax
Court handle cases more expeditiously...W e believe the bill serves the taxpaying public and
the tax system in general."

JURISDICTION: House Ways and Means. Senate Finance.

AICPA STAFF
CONTACTS:

D. H. Skadden - Vice President, Taxation
J. A. W oehlke - Manager, Tax Division
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GOVERNMENT SOLICITATION OF CONFIDENTIAL CLIENT INFORMATION

ISSUE:

Should the Internal Revenue Code be amended to penalize the solicitation of confidential
client information from CPAs, attorneys, or enrolled agents ("tax practitioner") in exchange
for a reduction of taxes, penalties, or interest owed by the tax practitioner?

WHY IT S
IMPORTANT
TO CPAs:

The confidentiality of the relationship between the CPA and the client is important
to the maintenance of that relationship and the successful performance of the CPA’s duties.
Currently, in very rare instances government employees encourage tax practitioners to
violate that confidentiality by offering to reduce amounts owed to the government by the
tax practitioner. This can undermine the nature of the client-CPA relationship.

BACKGROUND: This issue was raised in the public’s consciousness as a result of the "Checksfield case."
From 1982 to 1985 James Checksfield, CPA provided information to the IRS about a client
in return for a promise from the IRS to decrease his own unpaid tax obligations. The client
was later indicted by a federal grand jury for income tax evasion. Ultimately, the charges
against the client were dropped by the U.S. Department of Justice in 1991, but the question
of the government’s ability to obtain confidential client information by offering to reduce a
practitioner’s debts to die government remains.

RECENT
ACTION:

The tax bill passed by Congress on March 20, 1992 and then vetoed by President Bush
included a provision making it illegal for any government employee to entice confidential
client information from a CPA, attorney, or enrolled agent in exchange for deferment,
forgiveness, or offers of forgiveness of the determination or collection of tax due from that
CPA, attorney, or enrolled agent. The provision also imposed a maximum $5,000 penalty
and five-year imprisonment, or both, on anyone convicted of such an offense.

AICPA
POSITION:

The AICPA Code of Professional Conduct prohibits AICPA members from providing
confidential information to the IRS.
Because of the Checksfield case, the AICPA endorsed changing the law to punish
government employees who offer to forgive a tax practitioner’s taxes in exchange for
confidential client information and to prohibit the government from using information
obtained from practitioners against taxpayers in any proceeding, administrative or judicial.

JURISDICTION:

House Ways and Means. Senate Finance.

AICPA STAFF
CONTACTS:

D. H. Skadden - Vice President, Taxation
M. Micco - Technical Manager, Tax Division
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ESTATE FREEZES

ISSUE:

Should tax law encourage or discourage the transfer of a family-owned business from one
generation to another?

WHY IT’S
IMPORTANT
TO CPAs:

An estate freeze is an estate planning technique by which family businesses are transferred
to the next generation. The effect of an estate freeze is to freeze the value of one generation’s
interest in a family-owned business. In a typical estate freeze, the business would be
recapitalized by the owner taking most of the current value of the business in the form of
preferred stock and children or grandchildren being given common stock. Gift taxes are paid
on the value of the stock given to the children or grandchildren at the time of the
recapitalization. The IRS encountered abuses by certain owners concerning undervaluation
of assets in order to escape the transfer tax system. Section 2036(c) was enacted in 1987 as
an effort to correct the valuation problems.
Taxpayers and tax practitioners experienced significant difficulties in interpreting Internal
Revenue Code section 2036(c), concerning estate freezes. The confusion was compounded
by the fact that the IRS did not issue interpretive guidance until September 1989 when Notice
89-99 was released.

BACKGROUND:

Section 2036(c) was repealed in 1990 as part of the budget reconciliation package. However,
it was replaced with a complex set of valuation guidelines (Chapter 14 of the Internal Revenue
Code) that are only a modest improvement, and not a long-term answer, to the difficulty of
retaining a business in the family. Under Chapter 14 the confiscatory tax is reduced at death,
but a similarly confiscatory tax is substituted when the owners give the business to the children.
The tax could reach a 55 percent federal rate, with the total tax being even higher depending
on the rate of tax assessed by the state in which the owner of the business lived.

RECENT
ACTION:

The AICPA testified at an IRS hearing held September 20, 1991 on proposed regulations
providing guidance on special valuation rules under Chapter 14. The IRS issued a second set
of proposed regulations on the treatment of lapsing rights and special valuation rules and held
a hearing on November 1, 1991. The final regulations on Chapter 14 were released in
January 1992 and published in the Federal Register oh February 4. 1992.

AICPA
POSITION:

The AICPA testified three times during the 101st Congress at Congressional hearings
in support of repealing section 2036(c). The AICPA also submitted technical recommendations
to the Ways and Means Committee, including that the valuation formula be made an elective
safe harbor. The AICPA has developed a transfer tax relief proposal fo r closely-held
businesses as an alternative to Chapter 14. In general, the proposal is to add provisions
to the gift tax rules sim ilar to those contained in the estate tax system.
The AICPA urged the IRS to modify several areas of its proposed regulations concerning
Chapter 14 at the September 20, 1991 hearing. The comments focused on three areas: 1)
the appropriate discount rate required to value a qualified payment; 2) the impact of the
retained interest’s value in determining the value of a transferred interest; and 3) compliance
with specific requirements to gain certainty as to the impact of a buy/sell agreement.
The AICPA will continue its efforts to encourage Congress to adopt a reasonable valuation
formula for use in the transfer of family business.

JURISDICTION:

House Ways and Means. Senate Finance.

AICPA STAFF
CONTACTS:

W. R. Stromsem - Director, Tax Division
L. M. Bonner - Technical Manager, Tax Division
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AMORTIZATION OF INTANGIBLES
ISSUE:

Should present law regarding the valuation and amortization of intangible assets for tax purposes
be changed?

WHY IT’S
IMPORTANT
TO CPAs:

Amortization of intangibles is a business issue of importance to clients of CPAs. The IRS has
taken the position, through issuance of a Coordinated Issue Paper, that current law prevents
certain intangible assets from being amortized when such assets are acquired along with the
goodwill of a business. Examples of such intangible assets are customer or subscriber lists,
bank core deposits, computer software, and favorable lease and financing terms. However,
disagreement exists about the IRS’ position. As a result, taxpayers have experienced problems
with IRS audits. Recently, the IRS prevailed in the Newark M orning Ledger case in the Third
C ircuit Court w ith regard to subscription lists. The U.S. Supreme Court has agreed to hear
the case. More recently, the IRS lost the Jefferson Pilot Tax Court case regarding renewable
government rights; the taxpayer prevailed.

BACKGROUND:

Legislation designed to simplify the tax treatment of intangible assets was introduced by House
Ways and Means Committee Chairman Dan Rostenkowski (D-IL) in July 1991. The bill allowed
businesses to write off goodwill and certain purchased assets, such as those described above,
provided for amortization of such assets over a 14-year period, and applied prospectively to
property acquired after the date of enactment of the bill.
The General Accounting Office (GAO)
August 1991 that recognizes a need to
creating certainty with respect to useful
changed to allow the amortization of
specific cost recovery periods.

released a report on the amortization of intangibles in
reduce the costs to the IRS and conflict in this area by
lives. The report concludes that the tax rules should be
purchased intangible assets, including goodwill, over

Additionally, the AICPA is developing a statement of position (SOP) concerning financial reporting
for advertising activities and certain other activities undertaken to create intangible assets. The
SOP has been approved by the AlCPA’s Accounting Standards Executive Committee for public
exposure, subject to review by the Financial Accounting Standards Board (FASB). The FASB did
not object to exposure of the SOP, subject to certain revisions. The Institute’s Income Tax
Accounting Committee also prepared a paper concerning the amortization of advertising expense
which it presented to the U.S. Department of the Treasury on September 7, 1990.
RECENT
ACTION:

Provisions to sim plify the tax treatment of intangible assets sim ilar to those in H.R. 3035 were
included in H.R. 4210, the tax bill passed by the Congress on March 20, 1992 and vetoed
by President Bush. A major difference between the two bills is the retroactive election
permitted in H.R. 4210. If a taxpayer elects retroactive application, the w rite-off period
increases to 17 years and any interest associated w ith a refund is foregone. The Senate
Finance Committee held a hearing on the amortization of intangible assets on April 28,1992.

AICPA
POSITION:

The AICPA strongly supported H.R. 3035 in testimony before the Ways and Means Committee.
However, the AICPA recommended that specific provisions must be changed for the bill to
achieve its intended purpose. Three of the provisions included in H.R. 4210 were changed
as suggested by the AICPA: 1) A section 197 intangible subject to 14-year amortization
should only include intangible assets purchased as part of a trade or business; 2) a section
197 intangible should include renewable government rights; and 3) elective retroactive
treatment fo r open years. At the April 28 Finance Committee hearing, the AICPA testified that
it supports the amortization of intangibles legislation included as part of the sim plification
provisions in H.R. 4210, subject to a revision relating to the treatm ent of dispositions of
section 197 intangibles. The institute recommended that the bill provide for deferral of both
gains and losses upon the disposition of a section 197 intangible when other section 197
intangibles acquired in the same or a related transaction are retained.

JURISDICTION:
AICPA STAFF
CONTACTS:

House Ways and Means. Senate Finance.
D. H. Skadden - Vice President, Taxation
C. K. Shaffer - Technical Manager, Tax Division
J. M. Tanenbaum - Technical Manager, Accounting Standards
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ADDITIONAL TAX ISSUE

o PENSION PLAN SIMPLIFICATION:
Pension plan sim plification provisions from bills previously introduced in the 102nd Congress that were
designed to sim plify the regulation and adm inistration of private pension plans were included in the tax bill
passed by the Congress on March 20, 1992 and subsequently vetoed by President Bush. H.R. 2730 was
introduced by Rep. Dan Rostenkowski (D-IL), the chairman of the House Ways and Means Committee, on June 24,
1991. S. 1364 was introduced by Senators Lloyd Bentsen (D-TX), the chairman of the Senate Finance Committee,
and David Pryor (D-AR) on June 25,1991. H.R. 2730 and S. 1364 are similar. Two other measures, H.R. 2641 and
H.R. 2742, have been introduced by Rep. Rod Chandler (R-WA) and Rep. Benjamin Cardin (D-MD) respectively.
H.R. 2641 was introduced on June 13, 1991, and H.R. 2742 on June 25, 1991. The House Ways and Means
Subcommittee on Select Revenue Measures held a hearing on pension access and simplification issues on July
25, 1991. The AICPA testified at the hearing in support of the three House bills and provided specific information
about which provisions of the three bills it thought would work best. The AICPA also testified during the 101 st
Congress in support of pension simplification before the Senate Finance Subcommittee on Private Retirement Plans
and Oversight of the IRS. AICPA staff contacts are D. H. Skadden and L. A. Winton.
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AUDITOR RESPONSIBILITIES
ISSUE:

Should the independent auditor’s role and responsibilities relative to audits of publicly owned
corporations be expanded?

WHY IT’S
IMPORTANT
TO CPAs:

Some Members of Congress believe that the role and responsibilities of auditors should be
expanded to provide greater protection to the public. There is a sense that auditors can and
should play a broader role in anticipating financial failures. While this call for greater expectations
of auditors reflects the positive value placed on CPAs’ services, it also brings the potential for
placing unrealistic demands on auditors and the erosion of the self regulatory and private
standard setting status of the profession.

BACKGROUND:

The accounting profession was the subject of 23 oversight hearings from 1985-1988; the
hearings were conducted by Rep. John Dingell (D-MI), the chairman of the Subcommittee on
Oversight and Investigations of the House Energy and Commerce Committee. The hearings
focused on the effectiveness of independent accountants who audit publicly owned corporations
and the performance of the SEC in meeting its responsibilities. The AICPA testified three times.
Attention in the 1O1st Congress shifted to expanding auditors’ responsibility. The AICPA helped
develop a proposal that would have expanded auditors’ responsibility to, among other things,
detect and report illegal activities. The AICPA supported the proposal because it was a
reasonable and responsible attempt to address public concerns and expectations about the
integrity of the financial reporting process and related auditor involvement, and it was consistent
with the role and private sector status of the profession. The proposal passed the House as a
part of the Omnibus Crime Bill, but was not included in the final version of the bill enacted into
law by the 101st Congress. Continued Congressional interest is illustrated by the fact that in
1991 the House included provisions in one version of its omnibus banking bill that would have
expanded auditors’ responsibility in auditing public companies.

RECENT
ACTION:

Reps. Ron Wyden (D-OR) and Edward Markey (D-MA) introduced H.R. 4313 on February 25,
1992; it is a revised version of their earlier bill, H.R. 3159, and w ould expand auditors’
responsibilities in auditing public companies. H.R. 4313 would:
o

authorize the SEC to require the registrant’s CPA to provide it with a report about any
matter the SEC deems necessary for the protection o f investors, when the SEC believes
that material illegal acts may have been or are being committed;

o

require the SEC to prescribe methods to be used by the auditor to detect and report
illegal activities;

o

require certain areas of the audits to be conducted "in accordance with methods
prescribed by the SEC;" and

o

provide a safe harbor lim iting auditors’ liability for reporting illegal acts that would end
fo r fiscal years beginning on or after January 1, 1996.

AICPA
POSITION:

The AICPA opposes H.R. 4313 in its present form fo r tw o principal reasons. First, the
Institute believes that the private sector, rather than the federal government, should retain
the right to set auditing standards. Second, the AICPA does not believe the bill provides
adequate protection from unwarranted legal liability fo r CPAs. A letter expressing the
Institute’s position was sent to all members of the House Energy and Commerce
Subcommittee on Telecom munications and Finance on May 5, 1992. Since then, AICPA
representatives have met w ith key Congressional staff to further explain the Institute’s
position.

JURISDICTION:

House Energy and Commerce. Senate Banking, Housing and Urban Affairs.

AICPA STAFF
CONTACTS:

J. T. Higginbotham - Vice President, Legislative Affairs
J. F. Moraglio - Vice President, Federal Government Division
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ERISA AUDIT REQUIREMENTS
ISSUE:

Do present ERISA audit requirements adequately protect plan participants?

WHY IT’S
IMPORTANT
TO CPAs:

Currently, under the Employee Retirement Income Security Act of 1974 (ERISA), plan
administrators can instruct independent accountants not to audit assets held in certain
government regulated entities, such as banks (limited scope audits). At present, this authority
is exercised in about half of the required ERISA audits. Some Members of Congress believe
limited scope audits should be eliminated.

BACKGROUND:

The Department of Labor’s (DOL) Office of Inspector General (OIG) issued three reports
concerning independent audits of private pension plans from 1987-89. In December 1987,
based on a review of information of selected ERISA plans, the DOL OIG identified some audit
and reporting deficiencies. In the second report, issued in the spring of 1989, the DOL OIG
advocated stricter standards and expanded responsibilities for independent accountants and
questioned the adequacy of audit reports. The report alsp questioned the adequacy of the
DOL’s oversight of pension plan assets and said that an unknown portion of those assets may
be at risk. The third report, released in November 1989, found some of the audits reviewed did
not comply with one or more auditing standards.

RECENT
ACTION:

Early in the 102nd Congress, a narrow bill repealing limited scope audits, S. 269, was introduced
by Senators Orrin Hatch (R-UT) and Nancy Kassebaum (R-KS). H.R. 4700, a companion bill
to S. 269, was introduced in the House on March 30, 1992 by Reps. Bill Hughes (D-NJ),
Sherwood Boehlert (R-NY), and Edward Roybal (D-CA).
In A pril 1992, a General Accounting Office (GAO) report was released recommending
several changes in pension plan audits including: 1) requiring full scope audits; 2)
requiring auditors to report fraud and serious ERISA violations prom ptly to the DOL if plan
adm inistrators do not do so; and 3) requiring auditors to participate in a peer review
program. Legislation that would implement GAO’s recommendations was introduced in the
House and Senate on May 13, 1992. H.R. 5158 was introduced by Rep. Marge Roukema
(R-NJ) and S. 2708 by Senator Hatch.
S. 2708 and H.R. 5158 follo w the GAO
recommendations except in one important area.
Instead of placing the primary
responsibility fo r reporting fraud or serious ERISA violations w ith the plan adm inistrator, the
legislation mandates concurrent reporting by the auditor and plan adm inistrator. Another
important aspect of the bill concerns notification when an auditor is terminated. The plan
adm inistrator is required to file a report w ith the DOL and send a copy to the auditor. If the
auditor does not receive a copy of the term ination notice in the specified time or disagrees
w ith it, the auditor must file a report with the DOL. Both th is reporting requirem ent and the
reporting requirem ent regarding fraud and ERISA violations carry a maximum $100,000 civil
fine and crim inal penalties if they are not met.

AICPA
POSITION:

The GAO recommendations generally reflect positions already taken by the AICPA. The
institute: 1) has been an advocate of full scope audits since 1978; 2) agrees that the plan
adm inistrator has the primary responsibility to report to the DOL; and 3) requires peer
review fo r its members. However, the AICPA does not believe the plan adm inistrator and
auditor should have concurrent responsibility fo r reporting fraud and ERISA violations, as
mandated by S. 2708 and H.R. 5158. Another area of concern to the AICPA is that no safe
harbor provisions are included to protect the auditor frorti unwarranted legal liability.
In Congressional testimony and in meetings with GAO and DOL officials, the AICPA has stressed
that audit deficiencies do not necessarily correlate with plan mismanagement or beneficiary risk.
The factors that can place a plan participant’s benefits at risk are beyond the scope of audits
of financial statements or the ability of independent accountants to influence. The most
prominent of these factors is the quality of investment judgments made by plan administrators
or investment fiduciaries.

JURISDICTION:
AICPA STAFF
CONTACTS:

House Education and Labor. Senate Labor and Human Resources.
J. F. Moraglio - Vice President, Federal Government Division
I. A. MacKay - Director, Federal Government Division
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FEDERAL REGULATION OF INSURANCE AUDITS
ISSUE:

Should legislation to regulate the financial condition of the insurance industry grant the
right to set auditing and accounting standards fo r the insurance industry to a government
entity?

WHY IT’S
IMPORTANT
TO CPAs:

It is not the issue of how the insurance industry is regulated, per se, that is of importance
to CPAs, but the role they are asked to play in that regulation. The concepts in vo lved -w ho
w ill set accounting and auditing standards, direct reporting of illegal acts by CPAs, the type
of safe harbor provided to protect accountants from unwarranted legal lia b ility-h a ve broad
applicability to the profession and CPAs in small and large firm s.

BACKGROUND:

The insurance industry is now regulated by the individual states, not the federal
government.
However, The solvency of insurance companies has long concerned
Congress and it has been examined at length by the House Energy and Commerce
Committee at the direction of its chairman, Rep. John Dingell (D-MI). Congressional
concern has been fueled in recent years by the savings and loan debacle and the failure
in 1991 of such insurance companies as Executive Life Insurance Company, Mutual Benefit
Life Insurance Company, and Guarantee Security Life Insurance Company.

RECENT
ACTION:

On A pril 9, 1992, Rep. Dingell introduced H.R. 4900, the Federal Insurance Solvency Act
of 1992. The measure would establish an independent federal regulatory agency to regulate
the financial condition of insurance and reinsurance companies in the United States. Under
the provisions of H.R. 4900, the Commission would be the sole regulator of financial
condition for the insurers and reinsurers that it certifies for solvency. Several provisions
in H.R. 4900 are of concern to the accounting profession:
o

Accounting standards could be set by the newly created Federal insurance Solvency
Commission (Commission) that are "different or additional to* those set by the Financial
Accounting Standards Board. Auditing "standards and procedures to be followed by
independent accountants" in complying w ith the requirem ents of H.R. 4900 could also
be set by the Commission.

o

Non-CPAs w ould be permitted to perform audits and to express opinions on the
financial statements of insurers or reinsurers. The Commission w ould be authorized
to establish "by regulation the standards and procedures* by w hich a person who is
not a CPA may become qualified to act as an accountant under H.R. 4900.

o

Independent accountants would be required to report directly to the Commission
whenever the accountant has substantial reason to believe that the company’s financial
records reveal material m isrepresentations or illegal acts.

Hearings are also being conducted in the Senate by the Governmental Affairs Subcommittee
on Investigations, chaired by Senator Sam Nunn (D-GA). The purpose of the hearings
according to Senator Nunn is to "examine the ways in which insurance companies can
apparently mask their true financial condition."
AICPA
POSITION:

The AICPA opposes H.R. 4900 based on the three provisions of the bill outlined above and
because the b ill’s language lim iting the auditor’s liability is inadequate. H.R. 4900 would
supplant the current system of private sector standard setting, require direct reporting of
illegal acts by independent accountants, and dramatically alter the present system whereby
State Boards of Accountancy license those authorized to offer auditing services. The
AICPA does not expect H.R. 4900 to be considered by the full House by the end of this
Congress, but we do expect that Rep. Dingell w ill reintroduce the bill next year and that
substantive action w ill be taken on it. The AICPA Insurance Companies Committee and
others in the Institute w ill be w orking on this issue in the meantime.

JURISDICTION:
AICPA STAFF
CONTACTS:

House Energy and Commerce. Senate Commerce, Science, and Transportation.
J. T. Higginbotham - Vice President, Legislative Affairs
B. D. Cooney - Director, Legislative Affairs
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REGULATION OF FINANCIAL PLANNERS
ISSUE:

As a means of providing greater protection to the public from unscrupulous financial planners,
should the Investment Advisers Act of 1940 (Act) be arqended to limit the professional’s
(attorney, accountant, engineer, teacher) incidental activity exemption, require all who hold
themselves out as "financial planners" to register as investment advisers, create a private right
of action which would expand liability, and increase administrative sanctions and penalties for
the entire financial planner/investment adviser community?

WHY IT’S
IMPORTANT
TO CPAs:

Financial planning is one of the traditional services long provided by CPAs to their clients. As
trusted financial advisers and professionals, CPAs are looked to by their clients to provide
financial planning advice.
CPAs are already regulated by respective state boards of
accountancy for the services they provide the public. Generally speaking, CPAs do not render
specific investment advice as part of their financial planning activities. The existing Act provides
an exception for accountants who provide investment advice as an incidental part of other
services. Requiring all financial planners to register as investment advisers will increase the
regulatory burden on CPAs. This will increase the cost of financial planning services with no
demonstrated benefit to the public.

BACKGROUND:

Legislation, H.R. 2412, introduced in May 1991 by Rep. Rick Boucher (D-VA) is nearly identical
to a bill he introduced in the 101st Congress. H.R. 2412 would: 1) expand the definition of
"investment adviser* under the Act to include all those, including accountants, using the term
"financial planner" or similar terms; 2) narrow the current exclusion available to accountants
under the Act; 3) create a private right of action under the Act permitting clients to sue the
adviser and 4) require financial planners to register with the SEC under the Act and disclose
such information as their qualifications and sources of income, including investment
commissions and brokerage fees. AICPA does not support H.R. 2412 as introduced. The
AICPA also did not support H.R. 2412’s predecessor in the 101st Congress, and so testified at
a July 1990 hearing by the Telecommunications and Finance Subcommittee.

RECENT
ACTION:

In the Senate, Senator Christopher J. Dodd (D-CT) introduced S. 2266 on February 26,1992;
it w ould authorize the SEC to increase its registration fees fo r investm ent advisers to help
pay for more SEC examiners. S. 2266 was marked up by the Senate Banking Committee
on May 21, 1992. In the House, a discussion draft of a bill by Rep. Edward J. Markey (DMA), chairman of the House Energy and Commerce Subcommittee on Telecommunications
and Finance, is being circulated for comment. The draft includes, among others, the
follow ing provisions: 1) establishes a private right of action against advisers who engage
in fraud; 2) requires the SEC to interpret, through rulemaking, the professional exclusions
in the A ct’s definition of investment adviser; and 3) requires the adviser to provide w ritten
inform ation to the client about the adviser’s background, qualifications, fees charged, the
firm ’s financial condition, and any material conflicts of interest w hich could impair the
rendering of unbiased advice. Introduction of the bill and a hearing are expected soon.

AICPA
POSITION:

The AICPA has no objections to S. 2266 in its present form. With respect to the Markey
draft, the institute expressed reservations in a comment letter about several provisions and,
in particular, the criteria the SEC w ill use to determine who is subject to the Act.
The
AICPA believes that any new regulation should be directed toward those who engage in the
type of activities that most frequently lead to fraud and abuse. Documented abuses involve
individuals who sell investment products and who control client funds. No need has been
demonstrated to regulate CPA financial planners who do not receive commissions for
recommending investment products, sell investment products, or take custody of client funds.
Therefore, efforts to curb fraud and abuse in the investment advisory marketplace should be
directed at the services the individual provides to the public, rather than how the services are
advertised or what they are called.

JURISDICTION:

House Energy and Commerce. Senate Banking, Housing and Urban Affairs.

AICPA STAFF
CONTACTS:

J. T. Higginbotham - Vice President, Legislative Affairs
P. Bernstein - Director, Personal Financial Planning
L. M. Dinackus - Manager, Legislative Affairs
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OTHER ISSUES

Some of the other legislative, regulatory, and tax issues that the AICPA is monitoring include:

Liability Issues
o
o

Legislation urging protection of volunteers from liability exposure
Legislation expanding the type of business in which the "Baby Bells* can engage

Tax Issues
o
o
o
o
o

Capital gains tax proposals
Cash versus accrual method of accounting for tax purposes
Tax options for revenue enhancement
Passive activity loss rules
Unrelated Business Income Tax (UBIT)

Auditing and Accounting Issues
o
o
o
o
o
o

Pending SEC release on management’s reports on internal control
Comprehensive review by the SEC Chief Accountant’s Office of the SEC’s independence rules
applicable to accountants
Quality of audits of federal financial assistance
GAAP/RAP issues
Mark to market - GAAP issues
Improving federal financial management practices

Regulatory Issues
o
o

Real estate appraisal legislation and regulation
Consultant registration and certification

Trade Issues
o

European Community Common Market Trade Agreement EURO (1992)

If you would like additional details on any of these issues, please contact our office.
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AICPA PROFILE

HISTORY
The American Institute of Certified Public Accountants (AICPA) was founded in 1887. Its creation marked the
emergence of accountancy as a profession, distinguished by its educational requirements, high professional
standards, strict code of professional ethics, licensing status, and commitment to serving the public interest.
The AICPA is the national professional association of certified public accountants in the United States. Members
are CPAs from every state and territory of the United States, and the District of Columbia. Currently, there are more
than 300,000 members. Approximately 45 percent of those members are in public practice, and the other 55
percent include members working in industry, education, government, and other various categories.

OBJECTIVES
In its continuing effort to serve the public interest, the Institute creates and grades the Uniform CPA Examination,
develops auditing standards, upholds the Code of Professional Ethics, provides continuing professional education
and contributes technical advice to government and to private sector rule-making bodies in areas such as
accounting standards, taxation, banking and thrifts.

LEADERSHIP
The Chairman of the AICPA Board of Directors is elected from the membership and serves a one-year term. Gerald
A. Polansky of Washington, D.C. is Chairman of the AICPA.
Philip B. Chenok, CPA, is the President and Chief Executive Officer of the AICPA. Bernard Z. Lee, CPA, is Deputy
Chairman - Federal Affairs.
The AICPA Council is the association’s policy-making governing body. Its 260 members represent every state and
U.S. territory. The Council meets twice a year.
The Board of Directors acts as the executive committee of Council, directing Institute activities between Council
meetings. The 21 member Board of Directors includes 3 public members. The Board meets five times a year.
The AICPA has a permanent staff of approximately 800 and a budget of $118 million. The work of the AICPA is
done primarily by its volunteer members serving on approximately 130 boards, committees, and subcommittees.

